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Seizure and Examination
• Either local law enforcement or SLED may seize
machines which they believe violate the law.
• SLED and the AG’s office both work with law
enforcement on seizures around the state.
• Enforcement has significantly increased in
recent months, with seizures occurring in nearly
every county.
• Currently, there are still thousands of machines
in South Carolina.

Seizure and Examination
• The owner of the machines is not entitled to
request a pre-seizure hearing.
“Appellant argues its due process rights were
violated because it did not receive a pre-seizure
hearing. We disagree. The statute does not direct
a pre-seizure hearing, nor is one required in a civil
forfeiture case.” State v. 192 Coin-Operated Video
Game Machines, 338 S.C. 176, 187, 525 S.E.2d
872, 883 (2000).

Seizure and Examination
“Any machine, board, or other device prohibited
by Section 12-21-2710 must be seized by any law
enforcement officer and at once taken before any
magistrate of the county in which the machine,
board, or device is seized who shall immediately
examine it, and if satisfied that it is in violation of
Section 12-21-2710 or any other law of this State,
direct that it be immediately destroyed.”
S.C. Code § 12-21-2712.
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Seizure and Examination
• The magistrate’s Order of Destruction confirms
law enforcement’s determination that the
machines violate § 12-21-2710.
• The order of destruction should be served on the
owner of the machines.
• Typically, the location from where the machines
were seized does not own the machines.
• A sticker on the machine may identify the owner.
• Law enforcement should speak to individuals at
the location to attempt to identify the owner.
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Post-Seizure Hearing
• Only the owner of the machines can request a
post-seizure hearing or argue for the machines.
▫ NOT: the store location, the manufacturer, the
distributor, or a player. Only the owner.

• Regardless of whether someone has been
charged criminally, or the store location is facing
revocation of its beer and wine permit, only the
owner can request a hearing.
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Post-Seizure Hearing
• The only issue before the magistrate is the legality of
the particular machines on the date of seizure and
the only penalty that can be imposed is the
destruction of the machines and forfeiture of
associated money.
• As to criminal charges or permit revocations, those
other individuals or entities will have their day in
the appropriate court.
• Keep in mind that criminal charges and beer and
wine permit revocations have different elements and
different burdens of proof.

Post-Seizure Hearing
• Burden of proof is on the owner of the
machines to convince the magistrate to
overturn the order of destruction and to find the
machines legal.
“At a post-seizure hearing, the burden is on the
owner of the res to show why the seized property
should not be forfeited and destroyed.” Union
County Sheriff’s Office v. Henderson, 395 S.C.
516, 519, 719 S.E.2d 665, 666 (2011).

Post-Seizure Hearing
• South Carolina employs a machine-by-machine
forfeiture process.
“In the present case, the magistrate ruled on the
legality of the two machines before the court and ‘all
those [machines] operating in an identical manner.’
This broad ruling exceeded the scope of the
magistrate’s authority and is contrary to the machineby-machine forfeiture process outlined in the statute
and carried out in other cases.” Allendale County
Sheriff’s Office v. Two Chess Challenge II, 361 S.C.
581, 586-87, 606 S.E.2d 471, 474 (2004).
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Post-Seizure Hearing
• Probable cause is not an issue at the post-seizure
hearing.
• Regardless of probable cause, illegal property
may never be returned.
“Furthermore, because the machines are
contraband per se, the State certainly cannot
return them to appellant, which is presumably the
remedy sought.” 192 Coin-Operated Video Game
Machines, 338 S.C. at 196, 525 S.E.2d at 882.

Agenda
• Seizure and Examination
• Post-Seizure Hearing
• Types of Machines
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▫ Stand Alone “Sweepstakes” Terminals
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• S.C. Code § 12-21-2710
• Rejecting the Machine Owners’ Arguments
• Issues for Municipalities

“Skill” Redemption Machines
• Machines are typically found in a gas station,
convenience store, etc.
• Typically 1-3 machines in any particular
location.
• Owners will argue that the games on the
machine are games of “skill” rather than games
of “chance.”
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Stand Alone “Sweepstakes” Terminals
• Machines which purport to offer some sort of
“product” in connection with the opportunity to
play video poker, slots or keno.
• Typically found anywhere with a beer and wine
permit (and usually only found in these places).
• Typical “products” offered:
▫ Phone time or long distance minutes.
▫ Discount coupons.
▫ E-credits or gift cards.

Stand Alone “Sweepstakes” Terminals
• The machines are housed within standard slot
machine and video poker cabinets, both full-size and
tabletop.
• The “sweepstakes” takes
the form of poker, keno,
blackjack, and slots
games.
• Many use “Pot-O-Gold”
circuit boards identical
to those used in old
video poker machines.

Stand Alone “Sweepstakes” Terminals

6

12/10/2012

Stand Alone “Sweepstakes” Terminals

Stand Alone “Sweepstakes” Terminals

Stand Alone “Sweepstakes” Terminals
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Stand Alone “Sweepstakes” Terminals

Networked “Sweepstakes” Systems
• A business will typically have anywhere from 10 to 100
computer terminals in one location.
• The “product” most commonly offered in connection
with the games of chance is internet time.
▫ Other services like fax, print, copy may be offered.
▫ Some of these businesses purport to sell coffee or phone
time.

• Unlike stand alone terminals, these may look like typical
computers with keyboards, mice, etc.
• However, they have been modified with proprietary
software which prevents their use as normal computers.
▫ Additional hardware features such as card readers may be
added on.

Networked “Sweepstakes” Systems
• The machines are linked together through a
common server.
• The server may be located either within the
establishment or off-site, even out of state.
• Other computers contain important information
about the business side of the operation.
• Once the computers are unplugged from the
server, they will no longer operate.
▫ This is why it’s important to examine the
machines on-site before they are unplugged.
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Networked “Sweepstakes” Systems

Networked “Sweepstakes” Systems

Networked “Sweepstakes” Systems
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Networked “Sweepstakes” Systems

Networked “Sweepstakes” Systems
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S.C. Code § 12-21-2710
SECTION 12-21-2710. Types of machines and devices prohibited by law; penalties.
It is unlawful for any person to keep on his premises or operate or permit to be kept on his premises
or operated within this State any vending or slot machine, or any video game machine with a free
play feature operated by a slot in which is deposited a coin or thing of value, or other device operated
by a slot in which is deposited a coin or thing of value for the play of poker, blackjack, keno, lotto,
bingo, or craps, or any machine or device licensed pursuant to Section 12-21-2720 and used for
gambling or any punch board, pull board, or other device pertaining to games of chance of whatever
name or kind, including those machines, boards, or other devices that display different pictures,
words, or symbols, at different plays or different numbers, whether in words or figures or, which
deposit tokens or coins at regular intervals or in varying numbers to the player or in the machine, but
the provisions of this section do not extend to coin-operated nonpayout pin tables, in-line pin games,
or to automatic weighing, measuring, musical, and vending machines which are constructed as to
give a certain uniform and fair return in value for each coin deposited and in which there is no
element of chance.
Any person violating the provisions of this section is guilty of a misdemeanor and, upon conviction
must be fined not more than five hundred dollars or imprisoned for a period of not more than one
year, or both.

S.C. Code § 12-21-2710
It is unlawful for any person to:
• Keep on the premises,
• Operate,
• Permit to be kept in his premises within this
state, or
• Permit to be operated within this State…
▫ This would include players, clerks, store owners,
distributors, and machine owners.

S.C. Code § 12-21-2710
Types of machines prohibited by § 12-21-2710:
• VENDING MACHINES
EXCEPT – vending machines which are:
i. constructed as to give a uniform and fair return in value for each coin
deposited, and
ii. in which there is no element of chance
• SLOT MACHINES
• VIDEO GAME MACHINES WITH A FREE PLAY FEATURE
operated by a slot in which is deposited a coin or thing of value.
• OTHER DEVICES OPERATED BY A SLOT
in which is deposited a coin or thing of value for the play of:
Poker, Blackjack, Keno, Lotto, Bingo, or Craps.
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S.C. Code § 12-21-2710
Types of machines prohibited by § 12-21-2710, continued:
• ANY MACHINE OR DEVICE LICENSED PURSUANT TO § 12-21-2720 AND
USED FOR GAMBLING
• ANY PUNCH BOARD
• ANY PULL BOARD
• ANY OTHER DEVICE PERTAINING TO GAMES OF CHANCE OF WHATEVER
NAME OR KIND, INCLUDING:
those machines, boards, or other devices that display different pictures, words,
or symbols, at different plays or different numbers, whether in words or figures,
or which deposit tokens or coins at regular intervals or in varying numbers to
the player or in the machine.

S.C. Code § 12-21-2710
• “Any person violating the provisions of this section
is guilty of a misdemeanor and, upon conviction,
must be fined not more than five hundred dollars or
imprisoned for a period of not more than one year,
or both.
• If the location has a beer and wine permit, that
permit is subject to revocation by DOR.
• The Lottery may take away the location’s right to sell
lottery tickets.
• In more and more cases, criminal charges are filed.

S.C. Code § 12-21-2710
• Does it matter if the machines are operational?
“Section 12-21-2710 makes it unlawful to possess
illegal gambling machines, even if they are not
fully operational. The mere possession of the
gambling devices, or even their component parts,
is unlawful.” Union County Sheriff’s Office v.
Henderson, 395 S.C. 516, 519-20, 719 S.e.2d 665,
666 (2011).
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Rejecting the Machine Owners’
Arguments
• The machine owners typically assert several arguments:
• The machines before the court do not violate § 12-21-2710 as
the elements of gambling (consideration, chance, and prize)
are not all present.
• The machines are legal because these are vending machines
with no element of chance in the purchase and the customer is
purchasing a legitimate product.
• Even if the machines violate § 12-21-2710, they are made legal
by a beer and wine permitting statute (§ 61-4-580(3)).
• The machines are legal because they look like computers and
a “slot” is not physically attached.
• There is a First Amendment right to use promotions and
reveal prizes using “entertaining themes” that look like slots
or poker.

Response to Gambling Argument
• The plain language of § 12-21-2710 does not list these
elements.
• The case law in South Carolina contradicts this view:

▫ “SLED is correct that section 12-21-2710 does not
specifically require that an illegal gaming device be used for
gambling.” South Carolina Law Enforcement Div. v. 1Speedmaster S/N 00218, 397 S.C. 94, 723 S.E.2d 809, 812
(Ct. App. 2011).
▫ In Sun Light, free entries were available, yet the Supreme
Court ruled the machines and phone cards violated § 12-212710.

• The requirements of a criminal gambling offense under
Chapter 19 of Title 16 are separate and distinct from the
requirements of § 12-21-2710.
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Response to Gambling Argument
• Even if the elements of gambling are required, the
machines still violate § 12-21-2710.
• Courts across the country have found that
consideration exists where customers are really
paying for the games of chance, regardless if a free
entry is available. For example:
▫ U.S. v. Davis, 690 F.3d 330 (5th Cir. 2012).
▫ Moore v. Miss. Gaming Comm’n, 64 So.3d 537 (Miss.
App. 2011).
▫ Barber v. Jefferson County Racing Ass’n, Inc., 960
So.2d 599 (Ala. 2006).

Response to Gambling Argument
• As to whether chance exists, regardless if the
sweepstakes is pre-determined, whether a player has
a winning entry is still entirely up to chance.
• In Sun Light, the winning phone cards were predetermined, yet the Supreme Court found the phone
cards violated § 12-21-2710.
• The sweepstakes is not pre-determined – the
machine determines the outcome once a game and
bet level are selected.
• Each bet level of every game is typically a separate
and independent sweepstakes.

Response to Vending Argument
• The machines are like slot machines, not traditional vending
machines?
• The machines typically:
▫ Have a gambling-themed video screen.
▫ Play celebration music when a customer is a winner.
▫ Have a lock-out feature which freezes the machine at a certain
level of prize money.
▫ Contain hard meters that record money in and prizes paid out.
▫ Accept denominations from $1 to $100.
▫ Have no mechanism to return change.
▫ Have no mechanism to issue refunds.
▫ Have the ability to be linked or networked.

• None of these features are in a traditional vending machine.
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Response to Vending Argument
• The machines contain the element of chance even
where everyone receives the same “product.” The
machines do not dispense a uniform and fair return
in value.
“While it is true the dispenser always gives the
customer the same return, i.e. a phone card with a
game piece attached, and that the dispenser does not
itself determine whether a customer has won, the
dispenser still contains an element of chance.” Sun
Light, 360 S.C. at 54, 600 S.E.2d at 64.

Response to Vending Argument
• The promotion is just the opportunity to play video
poker, video slots, video keno, etc.
• The games of chance are the true product being sold
to the player (product is “mere surplusage”).
• All of the advertising is for the “sweepstakes” and
the opportunity to win cash prizes.
• In many cases, the “product” does not work or
important restrictions are not disclosed.
• Without the sweepstakes, the product would not be
sold.

Response to Vending Argument
• This is not Coke, or McDonald’s, or Frito-Lay.
“The main difference between the dispensers and
vending machines is that the vending machines
dispense promotional game products that are
legitimate because their companies are attempting
to promote the sale of those products.” Sun Light
Prepaid Phonecard Co., Inc. v. State, 360 S.C. 49,
55 n.6, 600 S.E.2d 61, 64 n.6 (2004).
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S.C. Code § 61-4-580
SECTION 61-4-580. Prohibited acts.
No holder of a permit authorizing the sale of beer or wine or a servant, agent, or employee of the permittee may knowingly commit any of the following
acts upon the licensed premises covered by the holder's permit:
▫

(1) sell beer or wine to a person under twenty-one years of age;

▫

(2) sell beer or wine to an intoxicated person;

▫

(3) permit gambling or games of chance except game promotions including contests, games of chance, or sweepstakes in which the elements of
chance and prize are present and which comply with the following:
(a) the game promotion is conducted or offered in connection with the sale, promotion, or advertisement of a consumer product or service, or
to enhance the brand or image of a supplier of consumer products or services;
(b) no purchase payment, entry fee, or proof of purchase is required as a condition of entering the game promotion or receiving a prize; and
(c) all materials advertising the game promotion clearly disclose that no purchase or payment is necessary to enter and provide details on the
free method of participation.

▫

(4) permit lewd, immoral, or improper entertainment, conduct, or practices. This includes, but is not limited to, entertainment, conduct, or
practices where a person is in a state of undress so as to expose the human male or female genitals, pubic area, or buttocks cavity with less than a
full opaque covering;

▫

(5) permit any act, the commission of which tends to create a public nuisance or which constitutes a crime under the laws of this State; or

▫

(6) sell, offer for sale, or possess any beverage or alcoholic liquors the sale or possession of which is prohibited on the licensed premises under the
law of this State; or

▫

(7) conduct, operate, organize, promote, advertise, run, or participate in a "drinking contest" or "drinking game". For purposes of this item,
"drinking contest" or "drinking game" includes, but is not limited to, a contest, game, event, or other endeavor which encourages or promotes the
consumption of beer or wine by participants at extraordinary speed or in increased quantities or in more potent form. "Drinking contest" or
"drinking game" does not include a contest, game, event, or endeavor in which beer or wine is not used or consumed by participants as part of the
contest, game, event, or endeavor, but instead is used solely as a reward or prize. Selling beer or wine in the regular course of business is not
considered a violation of this section.

A violation of any provision of this section is a ground for the revocation or suspension of the holder's permit.

Response to § 61-4-580 Argument
• § 12-21-2710 is a clear and unambiguous statute,
so the court cannot employ any rules of statutory
construction or look for another meaning.
• Licensing schemes such as § 61-4-580 cannot
legalize illegal devices.
• Possessing machines banned by § 12-21-2710 is a
crime, and § 61-4-580(5) prohibits a beer and
wine permit holder from committing a crime.

Response to § 61-4-580 Argument
• Since the only penalty for violating § 61-4-580 is
permit revocation or suspension, the ALC is the
appropriate and exclusive forum to consider that
statute.
• The machines purport to sell retail products, yet
these machines are not legal in a retail store –
this is an equal protection concern.
• Even if § 61-4-580 is an exception, its
requirements are never met.
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Response to No Slot Argument
• § 12-21-2710 nowhere requires that a machine have
a slot.
• The only statement is that, where a machine is for
the play of poker, keno, etc., or has a free play
feature, the machine be operated by a slot.
• Several other types of machines are banned under §
12-21-2710 with no mention of the word slot.
• Further, the slot could be across the room or at the
cash register. Many machines are equipped with
card readers.

Response to Free Speech Argument
• § 12-21-2710 regulates conduct, not speech.
• That statute draws absolutely no distinction
between machines which utilize a sweepstakes
or promotion and those which do not.
• Further, prohibitions affecting commercial
speech do not apply if the speech concerns an
illegal activity.
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Issues for Municipalities
• Educate yourselves and educate law
enforcement in your city.
• Ask for SLED’s help to seize machines.
• Ask for the AG’s help for the post-seizure
hearing.

Issues for Municipalities
• We strongly advise against licensing and taxing
the machines.
• Even though a license does not impact the
legality of the machines, the owners will argue
that the license “legitimizes” the machines.
• When the machines are seized, owners will want
their money back…and may sue to get it.

Issues for Municipalities
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Issues for Municipalities
• § 12-21-2720(B): “No municipality may limit the number
of machines within the boundaries of the municipality.
A municipality may by ordinance impose a license fee on
machines licensed pursuant to subsection (A)(3) of this
section in an amount not exceeding ten percent of three
thousand six hundred dollars of the license fee imposed
pursuant to subsection (A) for the equivalent license
period.”
• § 12-21-2720(A)(3): “A machine of the nonpayout type,
or in-line pin game, operated by a slot in which is
deposited a coin or thing of value…”
• “Sweepstakes” machines would NOT fall under this
provision.

Issues for Municipalities
• § 12-21-2746: “Municipalities and counties may levy
a license tax on the businesses taxed under this
article, but in no case may a tax so levied exceed
one-half of the amount levied by the State before
March 28, 1956.”
• That amount was $25, so the maximum license tax
is $12.50. This is not per machine.
• Cities cannot tax the revenue generated by licensed
machines. Crenco Food Stores, Inc. v. City of
Lancaster, 318 S.C. 278, 457 S.E.2d 338 (1995).

Issues for Municipalities
• If the machines are not licensed under § 12-212720, general license taxation under § 5-7-30
may be appropriate.
• If, however, the machines are licensed, the
maximum license tax will be limited.
• We have not fully researched all of the legal
aspects of taxing the machines since we disfavor
any action which may legitimize the machines.
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Issues for Municipalities
• If the municipality does choose to issue licenses, make
sure it is clearly disclosed that those licenses do not
impact the legality of the machines and do not prevent
law enforcement from seizing the machines.
“The issuance of a license under the provisions of this
article by the department does not make lawful the
operation of any gambling machine or device, the
operation of which is made unlawful under the laws of this
State.”
S.C. Code Ann. § 12-21-2736

Issues for Municipalities
• The South Carolina Supreme Court has ruled
that “[u]nder longstanding precedent in this
state, licensing schemes do not render legal
products or devices that are illegal under other
provisions of state law.” State v. One CoinOperated Video Game, 321 S.C. 176, 467 S.E.2d
443, 445 (1995); see also Alexander v. Martin,
192 S.C. 176, 6 S.E.2d 20, 24 (1939).

Issues for Municipalities
• Ordinances may be used to delay spread of
sweepstakes machines or even ban them.

▫ City of Rock Hill, Section 20-43 bans “simulated
gambling activities” and prohibits any licenses or
permits for these activities.

• Several counties/municipalities have issued
temporary moratoriums on business licenses for
sweepstakes cafes.
▫ Will not impact already open locations.

• If a business is nothing more than an illegal gaming
operation, outright denial of a business license may
be warranted.
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Issues for Municipalities
• The application for the business license can be used
to provide grounds to deny the license or, at the
least, to aid law enforcement should they decide to
seize the machines.
• Seek details on the sweepstakes promotion run by
the business.
▫ Ask about machines, software, rules, odds, etc.

• Ask for certification that any machines do not
violate § 12-21-2710.
• Find out if the business would open without the
sweepstakes promotion.

Issues for Municipalities
• Sweepstakes machines target low-income
individuals and are placed in areas near that
demographic.
• These areas usually have higher than average
crime rates to start with.
• Because these businesses are usually cash only,
and can take in several thousand dollars a week,
the incidence of other crimes is increased.
• Several robberies have already occurred.

Issues for Municipalities
• Zoning ordinances may be used to limit the
location of sweepstakes cafes.
• May also be used to set a minimum distance
between establishments, or to limit proximity to
schools, churches, etc.
• May also be used to limit the size of the
operation.
• Again, zoning restrictions may be perceived as
“legitimizing” the sweepstakes operations.
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Recent Decisions
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Horry County, 2/2/12, 2 Magic Minutes
Beaufort County, 2/14/12, 20 Hest Sweepstakes
Sumter County, 2/14/12, 2 Products Direct
Kershaw County, 3/26/12, 1 Magic Minutes
Cherokee County, 4/4/12, 3 Products Direct
Kershaw County, 5/21/12, 2 Gift Surplus and 2 Phone Minutes
Greenwood County, 6/1/12, 2 Gift Surplus and 2 Products Direct
Greenwood County, 7/26/12, 2 Gift Surplus and 2 Products Direct
Horry County, 7/26/12, 24 Figure 8 Sweepstakes
Florence County, 8/24/12, 15 Phone Sweepstakes
Lexington County, 8/29/12, 2 Magic Minutes
Charleston County, 9/4/12, 3 Magic Minutes
Lexington County, 9/11/12, 1 Products Direct and 2 Magic Minutes
Spartanburg County, 9/13/12, 3 Products Direct and 4 Magic Minutes
Anderson County, 10/2/12, 41 SED Gaming
Sumter County, 10/5/12, 72 International Internet Technologies
Richland County, 11/2/12, 2 V-Touch and 4 Phone Sweepstakes
Greenville County, 11/16/12, 1 Products Direct

ILLEGAL
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• State v. 192 Coin-Operated Video Game Machines, 338 S.C. 176, 525 S.E.2d 872 (2000).
• State v. One Coin-Operated Video Game Machine, 321 S.C. 176, 467 S.E.2d 443 (1996).
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