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 Reduce Likelihood of Theft or
Embezzlement

 Avoid Negligent Hiring Claims

 Prevent Workplace Violence

 Prevent Workplace Drug Use

But their Scope and Usefulness are
Being Limited
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 Reference Checks

 Driving History

 Criminal History

 Credit History

 When?

Typically, they are performed after a
conditional offer of employment has
been made or when only a few top
applicants for a particular job are being
evaluated.
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 Federal Fair Credit Reporting Act

 The Americans With Disabilities Act
(ADA)

 Title VII of The Civil Rights Act of 1964

 EEOC Enforcement Guidance on Criminal
Background Checks

 Updated April 25, 2012

 Reason For Guidance

 What Does It Provide?

 EEOC Urges Employers Not To Apply a
Blanket Rule Excluding Persons Convicted
of Crimes From Employment

 It Is EEOC’s Position That Employers Should
Have a Job-Related Reason For
Disqualifying Convicted Criminals

 Employers Should Consider The Specific
Facts and Circumstances Involved With
Each Applicant For Each Job Before
Determining The Applicant’s Employment
Eligibility
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1. Consider the Nature and Gravity of the
Offense or Conduct

The more serious the crime and the greater the
harm caused , the more justification there might
be to exclude the applicant.

2. Consider the Time that has Passed Since
the Offense, Conduct and/or Completion
of the Sentence
Crimes committed long before the application for
employment are not as relevant as recent
convictions.

3. Consider the Nature of the Job Held or
Sought

The nature of the criminal conviction may be
irrelevant to the duties and responsibilities of
the position sought

 If The Employer is still inclined to exclude
the Applicant after the above-outlined 3
factors are considered, the Employer should
take an additional step and provide the
Applicant with an opportunity to
“Demonstrate that the exclusion does not
properly apply to him.”

 The EEOC suggests that the Employer should
“consider whether the individual’s
additional information shows that the policy
as applied is not job-related and consistent
with business necessity.”
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 The EEOC states that arrest records
should never count against an applicant.

 However, the circumstances of or conduct
underlying an arrest may be taken into
account in making a decision as to the
individual’s fitness for employment.

Although background checks are still legal,
they are under assault:

 Ban the Box Act (H.R. 6220) July 26, 2012

 Federal Legislation has been introduced
to prohibit employers use of applicant’s
credit reports.

 State Legislation has passed prohibiting
or restricting an employer’s ability to use
an applicant’s credit report – 7 states to
date.
 Similar legislation has been introduced in

South Carolina, but it has not passed.

1. Review your policy and practice related to background
checks in light of the EEOC’s new Enforcement Guidelines
and consider narrowing and refining the scope of your
background checks.

2. Evaluate the costs/benefits of criminal background
checks on applicants for specific jobs based on the
duties and responsibilities of the position as well as the
needs of the organization.

3. Evaluate the costs/benefits of seeking credit reports on all
applicants as opposed to only those who have applied
for positions that handle money, have access to money
or can enter into contracts and commit substantial funds
on behalf of the organization.

4. Train staff involved in conducting and/or utilizing
background checks on the organization’s policy.


