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Court agrees to hear a little less than 1% of the
cases brought to it.
Roughly 80% of the cases seeking review are in
forma pauperis cases.
In 1982 the court heard 184 arguments.
For the past several years, the court has been
accepting about 75 cases a year for argument
on the merits.
The Court reverses between 70 % to 80% of the
cases it reviews.
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The Court reverses between 70 % to 80% of the
cases it reviews.
The Ninth Circuit often generates the most
cases. In OT 11 about 30% of the docket.
This year tied with the 6th Circuit at 15%, 11
cases each.
4th Circuit batting average .500, 2 cases
decided 1 reversed.

Petitions for cert Need to ID a reason for the court to take the
case
 Primarily a split among circuits or states
 An interpretation of an important federal
law
 Get amicus support
 Consider carefully whether to file a response

Need 4 Justices to agree to grant cert
 Ideological bases for decision-making
 The big picture
 Example: Whitley v. Hanna
 Do officers violate a person’s constitutional
rights when they allow the person to be
victimized in an effort to secure evidence to
prosecute a defendant?
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The Amicus Brief




















Can add facts not found in the record
Can suggest a different question presented (petition
stage) and reword the question
Cannot be authored by a party or financed by a party
Helpful to a Petitioner to highlight significant and
varied interests in court granting cert.
Helpful by expanding on arguments made by a party.

Supreme Court Counsel

Does an anonymous tip without more provide
sufficient basis to stop and interrogate a driver
as an “investigatory” stop?
5-4 – Yes, when the tip is inherently reliable.
Reasonable suspicion necessary for an
investigatory stop for on-going criminal
conduct.
Can police stop a car for a completed nonfelony under investigatory stop basis? TBD

Can a co-occupant of a dwelling give consent to
a search over the objections of another cooccupant who is not present?
Yes. 6-3
Scalia in concurring discusses his trespass
theory. US v Jones (OT 11)and Florida v.
Jardines (OT 12).
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Greece is a town of about 100,000 people.
Since 1999, it followed the practice of having
local clergy — mostly leaders of Christian
congregations — recite prayers to start Town
Board public meetings.
The Circuit Court - found a reasonable
objective observer - under the totality of the
circumstances - an official affiliation with a
particular religion, violates the clear command
of the [First Amendment's] Establishment
Clause.”

The 2nd Circuit emphasized that, in the
situation in Greece, New York, the overall
impression of the practice was that it was
dominated by Christian clergy and specific
expressions of Christian beliefs, and that the
town officials took no steps to try to dispel that
impression.

Supreme Court oks the practice – 5-4
Plurality finds legislative prayer ok absent
coercion.




Scalia and Thomas do not agree with the coercion
part of the opinion.

Attempting to direct the language of legislative
prayer makes government supervisors and
censors of prayer.
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Qualified immunity case where Court granted,
cert. and summarily reversed and remanded.
Were officers entitled to qualified immunity
when they chased a misdemeanant into a
fenced yard injuring the owner.
Law not clearly established that it would be
unconstitutional for the officers to chase the
suspect into the yard.
Court did not decide the constitutional
question of whether the entry involved violated
the constitution.

Excessive force/qualified immunity case.

Court of Appeals rules in favor of officer.
Court grants cert and summarily reverses.
Concludes the facts were in dispute and that
the Court of Appeals erred.
Alito and Scalia concur in judgment but raise
concern about Court acting as a court of error.

5

















High speed chase crossing state lines.
Driver cornered, police attempt to arrest and
driver aims car at police officer.
Police open fire and kill driver and passenger.
Is it excessive force based on the number of
shots fired?
Issue: Sixth Circuit concluded that force used
was a jury question – does the force used
become a matter of law under certain facts?
Supreme Court reversed.

Use of force was reasonable because a
reasonable officer could only conclude that the
driver was going to continue to flee and
recklessly endanger others on the roadways
including the police.
The number of shots fired was not
unreasonable because if the officers had the
right to shoot, they had the right to continue
shooting until the threat ended.

The conflict between the First Amendment and
protecting the President.
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Secret Service moved protestors to a location
farther away from the President than a group of
supporters.
Was viewpoint discrimination involved?
Unanimous Court finds the officers deserve
immunity.
“No decision of this Court so much as hinted
that their on-the-spot action was unlawful
because they failed to keep the protesters and
supporters, throughout the episode, equidistant
from the President.”

CERCLA preempts statutes of limitations.
Does CERCLA preempt statutes of repose?
No. Only five states currently have statutes of
repose.
A statute of repose provides that after the
passage of time from an identifiable date a
person is not liable for acts committed prior to
that date.

Does a claim for First Amendment retaliation
under Section 1983 exist where a person is
discharged for testifying under subpoena?
How does Garcetti v. Ceballos guide the court’s
decision?
IMLA’s brief argued that extending First
Amendment protections unnecessary as private
employees not similarly protected.
IMLA argued that immunizing bad acts or
applying rule to police and others who testify as
part of job, wrong.
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Unanimous decision June 19.
First Amendment protects employee from
retaliation.
Rule does not apply to employee who regularly
testifies as part of job.
Rule does not apply to testimonial admission of
bad acts.
Maybe not a huge loss.

Restricting a person’s ability to support a
candidate violates the First Amendment.
Restricting the amount a person may donate to
any candidate ok if associated with an effort to
end quid pro quo corruption.
Ok to prohibit elected officials from voting on a
matter based on interest. Nevada Ethics
Commission v. Carrigan.

Referendum to prohibit state from granting
preferences ok.
How might a referendum to prohibit legislative
prayer be differentiated from a referendum to
prohibit gay marriage?
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From 2000 to 2007, Massachusetts prohibited
anti-abortion protesters from approaching
within six feet of anyone walking or driving in a
radius of eighteen feet from the entrance of an
abortion clinic.
In 2007 the law was amended to create a thirtyfive-foot buffer zone.
no one may protest or approach potential
patients within that area surrounding either the
front door of a clinic or the driveway into the
clinic parking lot.

Anti-abortion activists are free to protest
outside the thirty-five-foot zone or to wait until
after regular clinic hours.
Law amended because the 6 ft. floating buffer
did not work and was hard to enforce.
This is an “as applied” challenge to a group
who wishes to peacefully disseminate literature
about and against abortion.
Because employees are allowed within the
buffer and allowed to speak, the argument is
that the law is not viewpoint neutral.

Issue: If Hill v. Colorado permits enforcement
of this law, Hill should be limited or overruled.
Does selective exclusion of protestors violate
the First Amendment.
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Where protestors actions or threats are in play,
determining to create a public safety buffer
zone is not content based, but a public safety
decision to















Allow speech,
Allow those who are not interested in the speech to
enjoy their lives,
Protect against public chaos; and
Provide protestor and police certainty as to the law.

Court concludes the regulation violated First
Amendment
Affected use of public sidewalks a traditional
public form
Not the least restrictive regulation that could
have been tried
Justice Scalia contends the regulation not
content neutral joined by Kennedy and
Thomas.
Alito agrees not content neutral and selective.
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Donning and doffing case.
Court concluded that a CBA that provided for
how time would be calculated while the
employees were donning and doffing protective
gear controls.
They do not get paid.

Whether and to what extent may police officers
search a cell phone in the person of a person
arrested, but absent consent, a warrant or
exigent circumstances.
In the past the court has allowed police officers
to search a wallet and look at and use
information contained in notes on papers
within the wallet.
Court concludes privacy interests violated by
searches in these cases.

Does RFRA prohibit a requirement in the
Affordable Care Act requiring insurance for
certain contraceptive methods that business
owners find violative of their religious beliefs?
Does RFRA apply to private for profit
corporations?
Yes.
Will RLUIPA be extended to apply to private
for profit corporations? Under what
circumstances?
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Does a state violate the dormant Commerce
Clause if it does not credit against its state and
local taxes on a resident, the taxes paid on
income derived in other states?

Donning and doffing type case.
Must an employer count time as time worked
where it requires employees to go through
security screens before leaving the job site?
The race to the back of the line!
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Does a state discriminate against rail carriers in
violation of federal law even when rail carriers
pay less in total state taxes than motor
carriers?
No, argues a State and Local Legal Center
(SLLC) Supreme Court amicus brief in which
IMLA joined.

Does Gilbert's mere assertion of a lack of
discriminatory motive render its facially
content--based sign code content-neutral and
justify the code's differential treatment of
Petitioners' religious signs?
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City requires hotels to keep guest registry and
to make the registry available to police upon
request.
Does this requirement violate the hotel’s 4th
Amendment rights?
Can there be a claim for a facial violation of the
4th Amendment or must it be an as applied
challenge?
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Issue(s): Whether an employer can be liable under
Title VII of the Civil Rights Act of 1964 for
refusing to hire an applicant or discharging an
employee based on a “religious observance and
practice” only if the employer has actual
knowledge that a religious accommodation was
required and the employer's actual knowledge
resulted from direct, explicit notice from the
applicant or employee.



Issue: (1) Whether Title II of the Americans with
Disabilities Act requires law enforcement officers to
provide accommodations to an armed, violent, and
mentally ill suspect in the course of bringing the
suspect into custody; and (2) whether it was clearly
established that even where an exception to the warrant
requirement applied, an entry into a residence could be
unreasonable under the Fourth Amendment by reason
of the anticipated resistance of an armed and violent
suspect within. (Breyer, J., recused.)
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T-Mobile South, LLC v. City of
Roswell, No. 13-975 [Arg: 11.10.2014]
Issue(s): Whether a document from a state or
local government stating that an application
has been denied, but providing no reasons
whatsoever for the denial, can satisfy the
Communications Act’s “in writing”
requirement.



Heien v. North Carolina, No. 13604 [Arg: 10.6.2014 Trans.]
Issue(s): Whether a police officer’s mistake of
law can provide the individualized suspicion
that the Fourth Amendment requires to justify
a traffic stop.



Holt v. Hobbs, No. 136827 [Arg: 10.7.2014 Trans.]
Issue(s): Whether the Arkansas Department of
Corrections grooming policy violates the
Religious Land Use and Institutionalized
Persons Act of 2000, 42 U. S. C. § 2000cc et
seq., to the extent that it prohibits petitioner
from growing a one-half-inch beard in
accordance with his religious beliefs.
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Texas Department of Housing and
Community Affairs v. The Inclusive
Communities Project, No. 13-1371
Issue(s): Whether disparate-impact claims are
cognizable under the Fair Housing Act.









Madigan v. Levin – Age discrimination
Mt. Holly v. Mt. Holly Gardens – FHA –
disparate impact
Marvin Brandt Trust v. US – Rails to Trails
Kalamazoo Rd. Comm’n v. DeLeon (petition
stage 2014)
Schulz v. Wescom

October 3-8, 2015 – The Rio, Las Vegas, NV
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