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The Basics of
Courtroom Ethics
Jill C. Rothstein

Risk Management Director, SC Bar

I Welcome
Questions and
Civil Debate
Polite Disagreement is also
allowed.

Discuss.
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There’s so much to talk about…

So Let’s Dive In!!

Part One: Lawyers
As to Clients

As to Colleagues

As to Court

Outline: Courtroom Ethics
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 Part Two: Parties to the
Action
As to Own Lawyer/Opposing Counsel
Pro Se?
As to Others
As to the Court

Outline: Courtroom Ethics

Part Three: Court and Court Staff

Judges as to Lawyers
Judges as to Parties
Staff as to Lawyers
Staff as to Parties

Outline: Courtroom Ethics

Part 4: GRAB BAG

Whatever Else

You Want To

Talk About

Outline: Courtroom Ethics
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Part One: Lawyers
As to Clients

As to Colleagues

As to Court

Outline: Courtroom Ethics

We Want Clients /Litigants
Like This…

Or This…
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But….

But….

But….
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 What does your engagement letter say?

 Have you defined the scope of your representation?

 What are your “boundaries”

 When are cell phone calls acceptable

 What actually constitutes an emergency?

 How many e-mails a day will be answered, and in what time
frame?

COMMUNICATION IS KEY

Rule 1.4

Communication

Rule 1.2

Scope of Representation and Allocation
of Authority Between Client and Lawyer

THE RULES
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 (a) “…Lawyer shall, as far as reasonably possible, maintain
a normal client-lawyer relationship with the client”

 (b) “ when lawyer reasonably believes client has
diminished capacity, is at risk….unless action is
taken…lawyer may take reasonably necessary protective
action…”

 (c) “ information relating to rep. of a client with
diminished capacity is protected by Rule 1.6”

Rule 1.14
Client With Diminished Capacity

 “client may wish to have family members
or other persons participate in discussions
with the lawyer. When necessary to assist
in the representation, the presence of such
persons generally does not affect the
applicability of the attorney-client
evidentiary privelege.”

Rule 1.14 Comment 3
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Lawyers as to Colleagues

Lawyers as to Colleagues



4/14/2015

9

The 3’s….
 3.1 Meritorious Claims and Contentions

 3.2 Expediting Litigation

 3.3 Candor Towards the Tribunal

(More on this coming up, so stay tuned!)

 3.4 Fairness to Opposing Party and Counsel

Rules for Colleagues

 A lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a basis in
law and fact for doing so that is not frivolous, which
includes a good faith argument for an extension,
modification or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in
a proceeding that could result in incarceration, may
nevertheless so defend the proceeding as to require that
every element of the case be established.

Rule 3.1: Meritorious Claims and
Contentions

Comment 1: Duty to use, “not to abuse” legal
procedure

Comment 2: “action is frivolous, however, if the lawyer
is unable either to make a good faith argument on the
merits of the action taken or to support the action
taken by good faith argument for extension,
modification, or reversal of existing laws.”

Rule 3.1, Comments
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SC Frivolous Civil Proceeding Sanctions Act:

SCFCPSA

 Amended in 2005

 15-36-10(A)(4) – An attorney or Pro Se Litigant
participating in a Civil or Administrative Action or
defense may be sanctioned if….

Judicial Sanctions

 http://www.scstatehouse.gov/code/t15c036.php

 http://www.sccourts.org/courtReg/displayRule.cfm?ruleI
D=407.0&subRuleID=RULE%203%2E1&ruleType=AP
P

LINKS

A lawyer shall make reasonable efforts
to expedite litigation consistent with
the interests of the client.

Rule 3.2: Expediting Litigation
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 Dilatory practices bring the administration of justice into disrepute.
Although there will be occasions when a lawyer may properly seek a
postponement for personal reasons, it is not proper for a lawyer to
routinely fail to expedite litigation solely for the convenience of the
lawyer. Nor will a failure to expedite be reasonable if done for the
purpose of frustrating an opposing party's attempt to obtain rightful
redress or repose. It is not a justification that similar conduct is often
tolerated by the bench and bar. The question is whether a competent
lawyer acting in good faith would regard the course of action as
having some substantial purpose other than delay. Realizing financial
or other benefit from otherwise improper delay in litigation is not a
legitimate interest of the client.

Rule 3.2 Comment 1

SKIPPING 3.3 for Now

 A lawyer shall not:
 (a) unlawfully obstruct another party's access to evidence

or unlawfully alter, destroy or conceal a document or
other material having potential evidentiary value. A
lawyer shall not counsel or assist another person to do
any such act;

 (b) falsify evidence, counsel or assist a witness to testify
falsely, or offer an inducement to a witness that is
prohibited by law;

 (c) knowingly disobey an obligation under the rules of a
tribunal, except for an open refusal based on an assertion
that no valid obligation exists;

Rule 3.4: Fairness to Opposing Party
and Counsel



4/14/2015

12

 (d) in pretrial procedure, make a frivolous discovery
request or fail to make a reasonably diligent effort to
comply with a legally proper discovery request by an
opposing party;

 (e) in trial, allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be
supported by admissible evidence, assert personal
knowledge of facts in issue except when testifying as a
witness, or state a personal opinion as to the justness of a
cause, the credibility of a witness, the culpability of a civil
litigant or the guilt or innocence of an accused; or

 (f) request a person other than a client to refrain
from voluntarily giving relevant information to
another party unless:

(1) the person is a relative or an employee or
other agent of a client; and

(2) the lawyer reasonably believes that the
person's interests will not be adversely affected by
refraining from giving such information.

NO HIDING
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NO CHEATING

NO LYING
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LAWYERS AS TO COURT

Remember 3.3?

 a) A lawyer shall not knowingly:
 (1) make a false statement of fact or law to a tribunal or fail to

correct a false statement of material fact or law previously
made to the tribunal by the lawyer;

 (2) fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by
opposing counsel; or

 (3) offer evidence that the lawyer knows to be false. If a lawyer,
the lawyer's client, or a witness called by the lawyer, has offered
material evidence and the lawyer comes to know of its falsity,
the lawyer shall take reasonable remedial measures, including,
if necessary, disclosure to the tribunal. A lawyer may refuse to
offer evidence, other than the testimony of a defendant in a
criminal matter, that the lawyer reasonably believes is false.

Rule 3.3: Candor Toward the Tribunal
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 (b) A lawyer who represents a client in an adjudicative proceeding
and who knows that a person intends to engage, is engaging or has
engaged in criminal or fraudulent conduct related to the proceeding
shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

 (c) The duties stated in paragraphs (a) and (b) apply when the lawyer
is representing a client before a tribunal as well as in an ancillary
proceeding conducted pursuant to the tribunal's adjudicative
authority, such as a deposition. These duties continue to the
conclusion of the proceeding, and apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.

 (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all
material facts known to the lawyer that will enable the tribunal to
make an informed decision, whether or not the facts are adverse.

15 Comments to Rule 3.3

 Comment 1 reference to 1.0 terminology. “Tribunal”
defined.

 Comment 2 – balancing test of client interest and duty of
candor… lawyer must not allow court to be misled

 Comment 13 – Obligation to rectify False evidence ends
at conclusion of proceeding. ( depositions?)

Comments
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1.2: Duty Not to Assist Client in
Committing Fraud

1.6: Duty of Confidentiality

3.9: Non-adjudicative Proceeding

4.1: Candor toward Third
Persons

8.1: Candor in Bar Admissions

 Part 2: Parties to the Action
As to Own Lawyer/Opposing Counsel

Pro Se?

As to Others

As to the Court

Outline: Courtroom Ethics

NO CODE FOR CLIENTS!
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Parties will Behave Better…

The More They Know What to Expect

IT’S OK TO SET STANDARDS
In Fact, It’s Great!
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It’s Not Limbo It’s Pole Vault

Make them known:
To staff

To attorneys

To parties

Lead By Example
 ( lawyers should do this too!)

What Are Your Expectations?

Tricky

Balance between assistance to
allow for due process and
advocacy for one of the parties

Pro Se Parties (SRLs)
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Think of Pro Se Litigants…

…As a Box of Chocolates.

Overprepared, Overpapered,
Overevidenced SRL??
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Or Opposite??

Moving On….

Part Three: Court and Court Staff

Judges as to Lawyers
Judges as to Parties
Staff as to Lawyers
Staff as to Parties

Outline: Courtroom Ethics
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Ask Lawyers for What You Want:

Bigger Charts/Enlarged Exhibits

Educate Young Ones on Proper Behavior

Chambers After – Give them Pointers

Keep Your Temper in Check – Make Lawyers Do Same

Keep Parties on Track

Realize Role Dispute Plays in Parties’ Lives

( for better or worse)

COURT PERSONNEL: JUDGES

COURT STAFF:
CLERKS AND PERSONNEL

 Let them communicate how they feel. Venting is often
what they need to move forward towards a good result.

 Parrot them “Okay, let me make sure I have the issue
correct….”

 Fix the problem at hand immediately, when possible.

Difficult People



4/14/2015

22

AND…
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BE REALLY CAREFUL ABOUT
UPL

 Legal Advice, How to fill in a form,

BE REALLY CAREFUL ABOUT
UPL

 Legal Advice, How to fill in a form,

 OK to discuss procedure… when a docket will
be posted, how to find a form on line, who to
ask a question, etc.

BE REALLY CAREFUL ABOUT
UPL
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 Legal Advice, How to fill in a form,

 OK to discuss procedure… when a docket will
be posted, how to find a form on line, who to
ask a question, etc.

 Instinct is to serve

BE REALLY CAREFUL ABOUT
UPL

 Legal Advice, How to fill in a form,

 OK to discuss procedure… when a docket will
be posted, how to find a form on line, who to
ask a question, etc.

 Instinct is to serve

 Expectation of public is to be served

BE REALLY CAREFUL ABOUT
UPL

Use the Statute as Your Safety Net
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 Practicing law or soliciting legal
cause of another without being
enrolled as member of South
Carolina Bar.

SECTION 40-5-310

No person may either practice law or solicit the legal cause
of another person or entity in this State unless he is enrolled
as a member of the South Carolina Bar pursuant to
applicable court rules, or otherwise authorized to perform
prescribed legal activities by action of the Supreme Court of
South Carolina. The type of conduct that is the subject of
any charge filed pursuant to this section must have been
defined as the unauthorized practice of law by the Supreme
Court of South Carolina prior to any charge being filed. A
person who violates this section is guilty of a felony and,
upon conviction, must be fined not more than five thousand
dollars or imprisoned not more than five years, or both.

What’s on Your Mind?
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Jill Rothstein

SC Bar

jrothstein@scbar.org

803-576-3770

 The problem isn’t the lawyers. It’s the people who hire them. I field calls weekly
from people I would never represent. Stupid arguments with neighbors. A
misdiagnosed medical condition that gets properly diagnosed within hours of the
oversight (can’t expect perfection unless it’s that holographic doctor on Star Trek
Voyager). The neighbor who threatens to sue because your fresh cut grass keeps
blowing into her lawn. The grandmother who doesn’t like how her daughter is
raising the grandchild–and there’s no allegation of abuse–so wants to sue for a
guardianship to take the child away from her daughter, as if she’ll do better raising
this kid than she did with the first. These people will keep calling lawyers until the
last lawyer gives in. They will spend hundreds or thousands of dollars on cases
they can’t win just to prove a point. They’ll keep cutting checks to the lawyers
until the last penny of mortgage equity is spent. Then, when the dust settles,
they’ll blame the lawyers. What?

 (http://acelaw.net/blog/2013/11/15/are-lawyers-the-problem-or-is-it-contentious-
clients/)


